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ABSTRACT: When a legislation creates a statutory body, it sets out the functions to be performed
by the body so created. Instances exist when the power to carry out the functions is conferred in
express terms on the body which is created. The problem is that instances exist of such bodies
being created without power being conferred in express terms for such bodies to perform their
statutory functions. Invariably, this represents inconsistency in legislative drafting. Bringing this
inconsistency to the limelight, making a case for its reversal by way of consistent inclusion in
express terms of the power in question when statutory function is created constitute the mission
of this work. Data for the exercise were appropriated from doctrinal and non-doctrinal sources.
It was found that the interpretation by the Constitution of the Federal Republic of Nigeria 1999
as amended, of function as including power appears to result in the legislative draftsperson
assuming that a clear statement of the power to enable a statutory body to perform its statutory
functions is not necessary. It was recommended among other measures that legislative
draftsperson should make clear statement of the power to for a statutory body to perform its
statutory functions a feature of every legislation which creates a statutory body with functions to
perform.

KEYWORDS: Public-Private Partnerships (PPPs), Risk Management, Compliance Framework,
Regulatory Governance, Contractual Provisions, Stakeholder Engagement, Transparency,
Accountability.

INTRODUCTION

Mitigating risk and ensuring compliance are critical components of successful Public-Private
Partnership (PPP) projects, as they enable the effective allocation of risks, protect the interests
of stakeholders, and ensure adherence to regulatory requirements. PPP projects involve
complex agreements, significant investments, and long-term commitments, making robust risk
management and compliance frameworks essential to mitigate potential risks and ensure
project sustainability?. By identifying, assessing, and allocating risks appropriately, PPP
projects can minimize the likelihood of cost overruns, delays, and disputes, and deliver value
for money®. A well-structured compliance framework also helps to build trust and confidence
among partners, enhances project governance, and reduces the risk of litigation*. Furthermore,
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effective risk management and compliance in PPP projects require careful planning, effective
governance, and ongoing monitoring and evaluation to ensure that projects are delivered on
time, within budget, and to the required quality standards®. Additionally, PPP projects must
comply with relevant laws, regulations, and industry standards, and adhere to best practices in
areas such as procurement, environmental management, and social responsibility?®.

CONCEPTUAL CLARIFICATIONS
Risk Management

Risk management in PPPs is a critical component of project delivery, involving the systematic
identification, assessment, and mitigation of potential risks that could impact project timelines,
budgets, and outcomes’. Effective risk management enables PPP partners to allocate risks to
the party best able to manage them, minimizing the likelihood of disputes and ensuring project
sustainability®. This process involves identifying potential risks, assessing their likelihood and
impact, and developing strategies to mitigate or manage them, such as risk allocation, risk
transfer, and risk retention®. By proactively managing risks, PPP projects can achieve better
value for money, enhance project quality, and deliver benefits to stakeholders®®. Moreover,
robust risk management frameworks help to build trust and confidence among partners, reduce
the likelihood of project failures, and ensure compliance with regulatory requirements®!,

Compliance

Compliance in PPPs encompasses the adherence to a broad range of laws, regulations, and
industry standards that govern the development, implementation, and operation of PPP
projects.? This includes ensuring that all parties meet their contractual and legal obligations,
such as those related to procurement, environmental management, labor laws, and financial
reporting'®. Effective compliance frameworks are essential for building trust and confidence
among stakeholders, reducing the risk of disputes and litigation, and ensuring that PPP projects
deliver value for money and achieve their intended objectives*. Compliance also involves
ensuring transparency and accountability in PPP projects, including disclosure of information
and reporting on project performance®®. Furthermore, compliance frameworks must be flexible
and adaptable to changing regulatory requirements and project circumstances, ensuring that
PPP projects remain compliant over their entire lifecycle.®

Public-Private Partnership

A Public-Private Partnership (PPP) is a collaborative agreement between a government agency
and a private sector entity to jointly deliver a public infrastructure project or service, sharing
risks, resources, and expertise.!” PPPs involve a range of partnership models, including
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concession agreements, build-operate-transfer (BOT) arrangements, joint ventures, and private
finance initiatives (PFIs), allowing for flexible and innovative approaches to project delivery.*®

By leveraging private sector expertise, financing, and management capabilities, PPPs can
enhance the efficiency, quality, and sustainability of public services and infrastructure, while
also providing better value for money for taxpayers.*® PPPs can be applied to various sectors,
including transportation, healthcare, education, energy, and water management, and can help
to address infrastructure gaps, promote economic growth, and improve public services.?°
Effective PPPs require careful planning, robust governance, and strong partnership
management to ensure successful project delivery and achieve intended outcomes.?*

Project

A project in the context of Public-Private Partnerships (PPPs) refers to a specific infrastructure
development or service delivery initiative that is jointly undertaken by a government agency
and a private sector entity, with clearly defined objectives, scope, and timelines.?? PPP projects
can range from transportation infrastructure, such as roads and bridges, to public facilities, like
hospitals and schools, and can involve various partnership models, including design-build-
operate (DBO) and build-own-operate-transfer (BOOT) arrangements.?® Effective project
management is critical to the success of PPP projects, requiring careful planning, coordination,
and monitoring to ensure that projects are delivered on time, within budget, and to the required
quality standards®* PPP projects also require robust risk management and compliance
frameworks to mitigate potential risks and ensure adherence to regulatory requirements.?

WAYS OF MANAGING RISK PUBLIC-PRIVATE PARTNERSHIP PROJECTS
Risk Allocation

Risk allocation is a critical management measure in Public-Private Partnerships (PPPs) that
involves identifying and assigning specific risks to the party best able to manage them, thereby
ensuring that risks are mitigated and managed effectively.?® By allocating risks appropriately,
PPP projects can minimize the likelihood of disputes and ensure that each party is responsible
for managing the risks that are within their control.?’

Effective risk allocation in PPPs requires a thorough understanding of the project risks and the
capabilities of each party to manage those risks, and involves allocating risks to either the
public sector, the private sector, or sharing them between both parties.?® A well-structured risk
allocation framework can help to build trust and confidence among PPP partners, enhance
project sustainability, and ensure that PPP projects deliver value for money.?°
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Risk Assessment

Risk assessment is a crucial management measure in Public-Private Partnerships (PPPs) that
involves identifying, analyzing, and evaluating potential risks that could impact the project's
objectives, timeline, budget, or quality®® Through risk assessment, PPP project stakeholders
can identify potential risks, determine their likelihood and impact, and develop strategies to
mitigate or manage them.3!

Effective risk assessment in PPPs requires a systematic and thorough approach, involving the
identification of risks, assessment of their likelihood and impact, and prioritization of risks
based on their significance®? By conducting regular risk assessments, PPP projects can
proactively manage risks, minimize potential disputes, and ensure that projects are delivered
on time, within budget, and to the required quality standards.>?

Risk Mitigation

Risk mitigation is a vital management tool in Public-Private Partnerships (PPPs) that involves
developing and implementing strategies to reduce or eliminate potential risks that could impact
the project's objectives, timeline, budget, or quality.3* Effective risk mitigation in PPPs requires
identifying potential risks, assessing their likelihood and impact, and developing targeted
mitigation strategies to minimize or eliminate their effects*® Risk mitigation strategies in PPPs
may include risk transfer, risk avoidance, risk reduction, and risk retention, among others.*® By
implementing robust risk mitigation measures, PPP projects can minimize potential losses,
ensure project sustainability, and deliver value for money to stakeholders.?’

Contractual Provisions

Contractual provisions are a crucial management tool in Public-Private Partnerships (PPPs)
that outline the rights, obligations, and responsibilities of each party, providing a clear
framework for project delivery and risk management.® Well-drafted contractual provisions in
PPPs can help to allocate risks effectively, establish clear performance standards, and provide
mechanisms for dispute resolution and contract termination.®® Contractual provisions can also
specify requirements for project financing, construction, operation, and maintenance, ensuring
that PPP projects are delivered to the required quality standards.*® By establishing clear
contractual provisions, PPP partners can minimize potential disputes, ensure project
sustainability, and deliver value for money to stakeholders.**

Regular Monitoring

Regular monitoring is a vital management tool in Public-Private Partnerships (PPPs) that
involves tracking project progress, performance, and compliance with contractual obligations,
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enabling prompt identification and addressing of potential issues.*> Through regular
monitoring, PPP project stakeholders can ensure that projects are delivered on time, within
budget, and to the required quality standards, and that risks are managed effectively.*® Regular
monitoring can also facilitate proactive decision-making, improve communication among
stakeholders, and enhance project accountability.**By conducting regular monitoring, PPP
partners can identify areas for improvement, implement corrective actions, and ensure that
projects achieve their intended objectives.*®

WAYS OF MANAGING COMPLIANCE IN PUBLIC-PRIVATE PARTNERSHIP
PROJECTS

Regulatory Framework

A regulatory framework serves as a critical compliance tool in Public-Private Partnerships
(PPPs) by establishing clear guidelines, standards, and rules that govern the relationship
between the public and private sectors.**This framework defines obligations, outlines roles and
responsibilities, and sets accountability mechanisms to monitor performance and adherence to
contractual obligations.*” By doing so, it ensures transparency and fairness in procurement
processes, promotes regulatory compliance, and facilitates monitoring and enforcement.*8
Moreover, a well-defined regulatory framework allocates risks fairly between the public and
private sectors, mitigates potential disputes, and encourages the development of strategies to
manage identified risks.*® It also promotes sustainability standards and practices in PPP
projects, aligning with broader development goals and environmental considerations.*
Ultimately, a robust regulatory framework enhances investor confidence by offering a
predictable regulatory environment, crucial for attracting private sector investment and
fostering confidence among investors.>*

Compliance Framework

A compliance framework serves as a vital compliance tool in Public-Private Partnerships
(PPPs) by providing a structured approach to managing risks, ensuring adherence to regulatory
requirements, and promoting transparency and accountability.> This framework outlines clear
policies, procedures, and standards that guide the behavior of both public and private sector
partners, thereby minimizing the risk of non-compliance and associated penalties.>® By
establishing a robust compliance framework, PPP projects can better navigate complex
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regulatory environments, ensure consistency with legal and contractual obligations, and foster
a culture of compliance.®* Moreover, a well-designed compliance framework facilitates
effective monitoring and reporting, enabling prompt identification and remediation of
compliance issues.> It also promotes collaboration and communication between partners,
ensuring that both parties are aligned on compliance expectations and responsibilities.®
Ultimately, a compliance framework is essential for maintaining the integrity and sustainability
of PPP projects, protecting the interests of stakeholders, and ensuring the delivery of high-
quality public services.®’

Training and Awareness

Training and awareness programs serve as essential compliance mechanisms in Public-Private
Partnerships (PPPs) by equipping stakeholders with the knowledge and skills necessary to
navigate complex regulatory environments and adhere to contractual obligations.®® These
programs foster a culture of compliance, ensuring that both public and private sector partners
understand their roles and responsibilities in maintaining regulatory adherence and mitigating
risks.>® By investing in training and awareness initiatives, PPP projects can reduce the
likelihood of non-compliance, enhance collaboration, and promote a shared understanding of
compliance expectations among stakeholders.®°

Effective training programs cover a range of topics, including regulatory requirements, risk
management  strategies, and best practices for compliance monitoring and
reporting.®*Awareness initiatives, such as workshops, seminars, and online modules, provide
opportunities for stakeholders to engage with compliance issues, ask questions, and share
experiences. ®Moreover, regular training and awareness efforts help to address emerging
compliance challenges, ensure that stakeholders are up-to-date with changing regulatory
landscapes, and promote continuous improvement in compliance practices.®?

Auditing and Monitoring

Auditing and monitoring serve as critical compliance tools in Public-Private Partnerships
(PPPs) by providing a systematic approach to evaluating and ensuring adherence to regulatory
requirements, contractual obligations, and project performance standards.®*Through regular
audits, PPP projects can identify and address compliance gaps, mitigate risks, and ensure that
corrective actions are implemented to prevent future non-compliance.®® Monitoring, on the
other hand, enables real-time tracking of project performance, allowing for prompt intervention
when deviations from expected outcomes are detected.®
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Effective auditing and monitoring mechanisms involve the establishment of clear performance
indicators, regular reporting requirements, and independent review processes to ensure
objectivity and transparency.®’” These mechanisms also facilitate stakeholder engagement,
providing opportunities for feedback and input on project performance and compliance.®® By
leveraging auditing and monitoring tools, PPP projects can enhance accountability, build trust
among stakeholders, and ensure that projects are delivered in accordance with agreed-upon
standards and expectations.®®

Reporting Mechanism

A reporting mechanism serves as a vital compliance tool in Public-Private Partnerships (PPPs)
by providing a structured framework for stakeholders to disclose information on project
performance, financial status, and compliance with regulatory requirements.”® Regular
reporting enables the identification of potential compliance issues, facilitates timely
intervention, and ensures that corrective actions are taken to prevent future non-compliance.”
By establishing clear reporting requirements and protocols, PPP projects can promote
transparency, accountability, and good governance, ultimately enhancing stakeholder trust and
confidence.”? Effective reporting mechanisms involve the submission of periodic reports, such
as financial statements, performance metrics, and compliance certifications, which are
reviewed and verified by relevant authorities.” These reports provide stakeholders with
valuable insights into project progress, risks, and challenges, enabling informed decision-
making and proactive management of compliance issues.”* Moreover, reporting mechanisms
can help to identify areas for improvement, facilitate lessons learned, and promote continuous
improvement in project delivery and compliance practices.”

ADDITIONAL MEASURES FOR MANAGING RISK AND ENSURING
COMPLIANCE IN PUBLIC-PRIVATE PARTNERSHIP PROJECTS

Stakeholders Engagement

Stakeholder engagement is a crucial measure for managing risk and ensuring compliance in
Public-Private Partnership (PPP) projects, as it fosters collaboration, promotes transparency,
and builds trust among stakeholders, ultimately contributing to project success.’® By engaging
with stakeholders, PPP project partners can identify and address potential risks, concerns, and
compliance issues early on, reducing the likelihood of disputes and project delays.”” Effective
stakeholder engagement involves regular communication, consultation, and feedback
mechanisms, ensuring that stakeholders' needs and expectations are understood and addressed
throughout the project lifecycle.”
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Stakeholder engagement also facilitates the development of tailored risk management
strategies, as stakeholders can provide valuable insights into potential risks and mitigation
measures.”® Moreover, engaging stakeholders in the compliance process promotes a culture of
accountability, ensuring that all parties are aware of their roles and responsibilities in
maintaining regulatory adherence and project performance standards.® By prioritizing
stakeholder engagement, PPP projects can enhance risk management, ensure compliance, and
ultimately deliver better outcomes for all stakeholders involved.®

Transparency and Disclosure

Transparency and disclosure are essential measures for managing risk and ensuring compliance
in Public-Private Partnership (PPP) projects, as they promote accountability, build trust, and
facilitate informed decision-making among stakeholders.®? By ensuring transparency in PPP
projects, stakeholders can access relevant information on project performance, financial status,
and compliance with regulatory requirements, enabling them to identify potential risks and
compliance issues early on.® Disclosure of information also facilitates scrutiny and oversight,
helping to prevent corruption and ensure that projects are delivered in accordance with agreed-
upon standards and expectations.®*

Transparency and disclosure also enable stakeholders to hold project partners accountable for
their actions, promoting a culture of responsibility and compliance.®® Moreover, transparent
and disclosed information can help to mitigate risks associated with PPP projects, such as
financial, operational, and reputational risks, by providing stakeholders with a clear
understanding of project dynamics and performance.®® By prioritizing transparency and
disclosure, PPP projects can enhance risk management, ensure compliance, and ultimately
deliver better outcomes for all stakeholders involved.®’

Independent Review

Independent review is a critical measure for managing risk and ensuring compliance in Public-
Private Partnership (PPP) projects, as it provides an objective assessment of project
performance, risk management, and compliance with regulatory requirements.®® By engaging
independent reviewers, PPP projects can benefit from unbiased evaluations, identifying
potential risks, compliance gaps, and areas for improvement that may not be apparent to
internal stakeholders.®®Independent reviews can also enhance stakeholder confidence, as they
provide assurance that projects are being managed in accordance with best practices and
regulatory standards.®® Independent reviews can take various forms, including audits,
assessments, and evaluations, and can be conducted by external experts, such as consultants,
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auditors, or regulatory bodies.®* These reviews can help to identify and mitigate risks associated
with PPP projects, such as financial, operational, and reputational risks, by providing
recommendations for improvement and corrective action.®? By incorporating independent
review into their risk management and compliance frameworks, PPP projects can ensure that
they are managed in a transparent, accountable, and sustainable manner.%

It is hereby recommended that to manage risk and ensure compliance in Public-Private
Partnership (PPP) projects, it is recommended to conduct thorough risk assessments and
develop risk management strategies to mitigate, transfer, or accept risks. Establishing robust
contract management and monitoring mechanisms is also crucial to ensure that contracts are
well-drafted and roles and responsibilities are clearly outlined. Additionally, ensuring
transparency and disclosure, implementing effective monitoring and reporting, and fostering a
culture of compliance can promote accountability and adherence to regulatory requirements.
Engaging with stakeholders and establishing clear communication channels can also facilitate
collaboration and feedback. Furthermore, conducting independent reviews and implementing
audit and assurance mechanisms can provide stakeholders with confidence in project
management and compliance. By adopting these measures, PPP projects can effectively
manage risk, ensure compliance, and deliver successful outcomes for all stakeholders involved.

CONCLUSION

In conclusion, managing risk and ensuring compliance are critical components of successful
Public-Private Partnership (PPP) projects. By adopting a proactive and structured approach to
risk management and compliance, PPP projects can mitigate potential risks, ensure adherence
to regulatory requirements, and deliver successful outcomes for all stakeholders involved.
Effective risk management and compliance frameworks can also promote transparency,
accountability, and good governance, ultimately enhancing the sustainability and viability of
PPP projects. As PPPs continue to play a vital role in delivering infrastructure and public
services, it is essential that stakeholders prioritize risk management and compliance to ensure
the success and longevity of these projects.
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